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New Biodiversity Instrument
Ecosystem‐Based Management
Marine Restoration
Ocean Planning and Governance
Source: eideard.com/evolution‐the‐sea‐mother‐of‐life

Challenge(1): Climate Change
• More than 90 percent of the excess heat retained
by the Earth as a result of increased greenhouse
gases has been absorbed by the oceans

What do hotter oceans mean?

Source: The New York Times, Sept 12, 2016

Challenge (2) : Unsustainable Exploitation of
Living Resources!

• The total economic loss is about $83 billion (2012)
• IUU fishing has a value reaching USD $23 billion

Source: FAO: The state of the world fisheries and aquaculture (Rome, 2016) at 5.

Challenge (3): Loss of Biodiversity
• International community will not
meet ”most” Aichi Biodiversity Targets
by the agreed date of 2020
• Loss of marine biodiversity is
weakening the ocean ecosystem
Global Biodiversity Outlook p.143

Challenge (4) : Status of the Marine Environment

• FIRST GLOBAL INTEGRATED MARINE ASSESSMENT (2014)
• Examines all human interactions with the ocean and
concludes:
“…that the oceans’ carrying capacity is near or at its limit. It is clear that
urgent action on a global scale is needed to protect the world’s oceans
from the many pressures they face.”

• Scientific basis for implementing 2030 Agenda for Sustainable
Development
Foreword by the Secretary‐General of the United Nations,
UNGA 70/235, 23 December 2015

Policy Context
2030 Agenda for Sustainable Development
• Target 14.2
– By 2020, sustainably manage and protect
marine ..ecosystems …and take action for their restoration
in order to achieve healthy and productive oceans
• Target 14.4
– By 2020…end IUU fishing and destructive fishing practices
and implement science‐based management plans, in order
to restore fish stocks in the shortest time feasible…

A/RES/70/1 ‐ Transforming
our world: the 2030 Agenda
for Sustainable Development

New Biodiversity Instrument

•PART 1

a. Geographical Scope
b. Negotiation Process
c. Anatomy of New Instrument

ABNJ:
High Seas +
The Area

Negotiation History

2004‐2015

2011

2015

Ad‐hoc WG

Package deal agreed

UNGA Res. 69/292

Breakthrough!
UNGA Resolution 69/292

• Development of
legally binding
instrument under
UNCLOS.

1.

2.
• Establishment of a
Preparatory
Committee
• Substantive

Before 72th session
(2018) UNGA will decide
on the convening &
starting date of an
Intergovernmental
Conference.

recommendations

3.

4.
• Process should not
undermine existing
legal instruments
and frameworks.

Preparatory Committee 2016 ‐2017
–91 State Parties,
10 non‐parties, 7 intergovernmental
organizations and 17 non‐governmental organizations (civil
society), (2 RFMOs – NEAFC & ICCAT)
–Informal Working Groups :
1.
2.
3.
4.
5.

Access to marine genetic resources & benefit sharing
Area‐based management tools, including MPAs
Environmental impact assessments
Capacity building & transfer of marine technology
Cross‐cutting Issues

–Chair Summary Report & Road Map
Source: IISD, 2016

PrepCom 2
Some highlights!
•
•
•
•

Issues where there was convergence (parking issues)(re‐opened)
No agreement on final outcome will look like
No agreement on MPAs (Long‐term or short‐term conservation)
No agreement on governance

Marine Genetic Resources
– Freedom of the High Seas v Common Heritage of Mankind
– “Possible” Convergence:
• Usefulness of working definition of MGRs; benefit‐sharing for non‐monetary
benefits; respect for coastal State rights over continental shelf.

– Requiring further discussion:
–
–
–
–
–
–
–

Fish used for genetic properties and fish used as a commodity;
CHM or HS freedoms: mutually exclusive or apply concurrently;
Access to resources ex situ and in silico;
Derivatives;
Monetary benefits;
MGRs of the water column;
IPRs and role of traditional knowledge.

Marine Genetic
Resources: marine
genetic material of actual
or potential value

Source: Marjo Vierros, 2016

Area‐based management tools, including MPAs
• No competent multilateral body
• “Possible” Convergence:
– Number of principles and approaches for establishing ABMTs;
– Understanding that ABMTs should contribute to the objective of conservation
and sustainable use

•Requiring further discussion:
Rehabilitation/Restoration;
Definitions (marine reserves);
Vertical, horizontal, top‐down, and bottom‐up approaches;
Process consultative, integrated/transparent/inclusive;
All stakeholders including any neighboring coastal states;
States acting individually or through relevant organizations /
collectively;
– Governance architecture & monitoring

–
–
–
–
–
–

Photo Source: David Garcia, 2016

Environmental Impact Assessment
•

No globally agreed procedure for EIA or SEA.

•

“Possible” Convergence:
– Contribute to conservation and sustainable use;
– Existing instruments and frameworks;
– Transparency, involving states and relevant stakeholders;
– Publicly available.

•
•

Requiring further discussion:
Thresholds and responsibility; / Role of coastal states / Prohibited activities; /
Content of assessment reports; / Stakeholders / TEIAs / List of activities /
Procedural steps: screening, scoping, access to information /public notification
and consultation / Costs / Oversight or international involvement / Monitoring /
Compliance / Liability; / Clearinghouse or central repository

Source: IISD, 2016

Anatomy (5)
CROSS‐CUTTING ISSUES
•
•
•
•
•
•
•
•
•

Objectives
Principles & Approaches
Scope
Definitions
Relationships with other instruments
Institutional arrangements
Responsibility and liability
Dispute settlement
and final clauses
Source: IISD, 2016

Ecosystem Approach
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a. Principles & Approaches
b. Views of Participants
c. Possible outcomes

What are the value of principles/approaches?

A.

A principle…argues in one direction but does not necessitate a particular decision [R.
Dworkin, Taking Rights Seriously ]

B.

Set out the normative framework for integrating political, economic, social and ethical
considerations into legal obligations

C.

Provide parameters for the orientation and development of the law

A.

Provides guidance to contracting parties of an international agreement in their actions to
achieve the objectives of the treaty and how best to implement its provisions

B.

Interpretative tool

A.

Role in adapting rules to changing circumstances and inter‐temporal considerations.

Implementation Agreement
Principles and Approaches
Principles
• Protection and preservation of the
marine environment
• Precaution
• International cooperation

Approaches
• Ecosystem based management
• Best available science & technology
• Good governance

How to apply EA in ABNJ to ensure the conservation and sustainable use of biodiversity ?

What is the ecosystem approach?
Objectives:
General
Specific/operational/practical

ICES Cooperative Research Report no 273
• “ the comprehensive integrated management of
human activities based on the best available
scientific knowledge about the ecosystem and its
dynamics, in order to identify and take action on
influences which are critical to the health of marine
ecosystems, thereby achieving sustainable use of
ecosystems goods and services and maintenance of
ecosystem integrity”

Scientific Knowledge
Basic/existing information/research
Updated monitoring

Assessment
Fish stocks
Environment

Scientific Advice

Policy Decisions

Management actions
Monitoring and research

•

Conceptual Framework for the Application of the Ecosystem
Approach under the Bergen Declaration

Control and enforcement

What about the European Union?

•

Supports new Treaty

•

Major interests:
– Ecosystem Approach as Basic Governance Principle
– Poposed “a ping‐pong approach” between global and regional
approaches, arguing that further steps to achieve the ecosystem
approach are necessary, in addition to RFMOs and other
competent organizations.
– Linking establishment of MPAs, EIA/SEA and Ecosystem Approach.
Source: IISD, 2016

Maritime States
• United States.
– Ecosystem, science‐based and precautionary
approaches are areas of convergence

• Japan
– Favours science‐based, ecosystem and
precautionary approaches; and requested
further discussions on adjacency and the
polluter pays principle.
Source: iisd Reporting Services

What about developing countries?
• Pacific Small Island Developing States strongly support
common heritage, precautionary and ecosystem approaches,
and decision‐making according to best available scientific
knowledge
• Brazil highlighted the importance of ecosystem services for food
security and climate resilience
• Philippines pointed to the relevance of the Nagoya Protocol, the
International Treaty on Plant Genetic Resources, and ecosystem‐
based approaches utilized by RFMOs

Source: IISD, 2016

Civil Society
•

High Seas Alliance (32 NGOs)

•

Actively campaigning for ecosystem‐based management

•

Greenpeace
– “EIAs should be based on generally agreed principles,
including the precautionary approach, ecosystem‐based
management, transparency and stewardship, and applying
best available science.”

Ecological Restoration
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a.
b.
c.
d.

What do we mean by ecological restoration?
Parameters for restoration
Policy context
Legal Context

Implementation Agreement
Principles and Approaches
Principles
• Protection and preservation of the
marine environment
• Precaution
• International cooperation

Approaches
• Ecosystem based management
• Best available science & technology
• Good governance

Missing is the (emerging) principle, science and practice of ecological restoration

What is ecological restoration?
• Ecological restoration is the process of assisting the
recovery of an ecosystem that has been degraded,
damaged or destroyed [SER 2014]
• Ecological restoration attempts to return a degraded
ecosystem to its historical trajectory, which may be
inferred from life history and functional attributes of
dominant taxa [Van Dover et al., 2014].

Source: Van Dover et al., Ecological restoration in the deep sea: Desiderata (2014) 44 Marine Policy 98‐106

Restoration in ABNJ:
Parameters

• The high cost of restoration may well act as a deterrent to poor environmental practice

Adapted from: Van Dover et al.,
Ecological restoration in the
deep sea: Desiderata (2014) 44
Marine Policy 98‐106

Normative Basis International Law
Soft Law
•
•

•
•

•

Aichi Biodiversity Targets 14 and 15 of the
Strategic Plan for Biodiversity 2011‐2020
UNCSD Rio+20, The Future We Want,
paras 4, 40, 154, 158, 193, 201, 206 and
207.
Targets 14.2 & 14.4 of the WSGs
COP Decisions IX/5, IX/18, X/31, XI/16 on
ecosystem restoration and the Hyderabad
Call for a Concerted Effort on Ecosystem
Restoration, and XI/24 and XII/19
Bonn Challenge and New York Declaration

• Do not meet most of the Aichi
Biodiversity Targets by the deadlines
(p.143)

Restoration:
Normative Basis International Law
Hard Law

Hard Law
•
•
•
•

•

•

UNCLOS [Art 61(3)] [Arts 192, 194(5), 197] [Art 235,
139(2)]✔
1994 Implementation Agreement
UNFSA [Arts 5(e), 6(4), Annex II Art 4]✔
CBD [Art 8(f)(e)]✔
– Rehabilitate and restore degraded ecosystems and
promote the recovery of threatened species, inter
alia, through the development and implementation
of plans or other management strategies
OSPAR Convention ✔
– …conserve marine ecosystems and, when
practicable, restore marine areas which have been
adversely affected... [Art 2(1)(a)] & Annex V Art 2]
CMS Art V.1 ‐ restore the migratory species concerned to
a favourable conservation status

•

•
•
•
•
•

Responsibility of States and international organizations ✔
– Case No 17, Area Advisory Opinion (2011) ITLOS Rep 10,
paras 195 and 198.
– Case No 21, SRFC Advisory Opinion, Apr. 2, 2015
Liability [UN Compensation Commission…development of novel
approaches including abstract habitat equivalency analysis for the
loss of ecological services] ✔
Draft Articles on State Responsibility for Internationally Wrongful
Acts [Arts 34 & 35 Reparations & Restitution] ✔
UNFCCC [Art 4(4)]
State and Regional Practice [USA: Estuaries Restoration Act
2000][France: )
Emerging principles of non‐regression and ecological integrity

Restoration:
Normative Basis EU Law
Hard Law
•Article 6(1) Habitats Directive
– Main objective is the maintenance or restoration of habitats and
species at “favourable conservation status”
•Recital 43 Marine Strategy Framework Directive
– Objective… protection and preservation of the marine environment,
the prevention of its deterioration and where practicable the
restoration of that environment in areas where it has been adversely
affected

Target 2
By 2020, ecosystems and their services
are maintained and enhanced by
establishing green infrastructure and
restoring at least 15% of degraded
ecosystems

•Article 5 Marine Spatial Planning Directive
– Objective…the preservation, protection and improvement of the
environment, including resilience to climate change impacts

•UNEP Regional Seas Conventions
–

OSPAR / HELCOM / Barcelona Conventions

How can the Implementation Agreement mainstream
ecological restoration?

Options

Restoration

Ocean Governance
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a.
b.
c.
d.

Definition
Institutional Arrangements
Nine governance questions
Conclusions

What is “Ocean Governance”?
• “those formal and informal rules,
arrangements, institutions and
concepts which structure the ways in
which sea space is used, how ocean
problems are monitored and
assessed, what activities are
permitted or prohibited, and how
sanctions and other responses are
applied”

L Juda and T Hennessy, “Governance Profiles and the management of the Uses of large marine ecosystems,” Ocean Development and International Law, 32/1 (2001): 61, 74,

Institutional Complexity

What happens next?
•

Chair’s non‐paper based on delegations’ views presented at PrepCom 2 ‐ December 2017;

•

Chair’s reflections on PrepCom 2, including his understanding of areas of possible convergence of views
and areas requiring further discussion;

•

PrepCom 3 / (March/April 2017); PrepCom 4 July 2017

Testing the Hypothesis – MERCES Project

•

Marine Ecosystem Restoration in Changing European Seas (MERCES)
• 100+ scientists /economists /political scientists and lawyers
from 17 European institutions

•

MERCES is focused on the restoration of different degraded marine
habitats, with the aim of:
1. assessing the potential of different technologies and
approaches;
2. Quantifying the returns in terms of ecosystems services and
their socio‐economic impacts;
3. Defining the legal‐policy and governance frameworks needed
to optimize the effectiveness of the different restoration
approaches.

•

Budget: 6.5 million Euro

•

Leader: Professor Danovaro

Conclusions (1)
1.

The BBNJ process will make a recommendation to the UNGA by
72nd session (2018) on the convening of a diplomatic conference
to negotiate a new instrument on the conservation and
sustainable use of biodiversity in ABNJ

2.

The new instrument will aim to build upon existing instruments
and agreements including measures adopted by the RFMOs, IMO,
UNEP Regional Seas Programmes, CBD, and others.

3.

There appears to be consensus decisions on activities in ABNJ will
be based upon inter alia: precautionary and ecosystem
approaches, marine ecological restoration, best available science
and prior EIA /SEA

4.

Accordingly, the new agreement will have cross‐cutting
provisions on principles, approaches that are aimed at applying
modern conservation norms including EBM in ABNJ

Conclusions (2)
5. The introduction of a normative basis for the EA will be linked to the provisions on Area Based Management
including MPAs, EIA/SEA/TBIA, marine genetic resources, compliance, dispute settlement and liability, among
others
6. Governance arrangements for activities in ABNJ are disjunctive and fragmented and will require further adjustment
to ensure greater cooperation and coordination between decision‐making bodies and legal frameworks
7. The architecture of the new governance and planning arrangements is not yet evident and will be contingent upon
the recommendation of the Prep Com and on the outcome of the subsequent Diplomatic Conference
8. “Form follows function”.

Publications
R. Long, M. Rodríguez Chaves,
“ANATOMY OF A NEW INTERNATIONAL INSTRUMENT FOR THE CONSERVATION AND
SUSTAINABLE USE OF MARINE BIODIVERSITY IN AREAS BEYOND NATIONAL
JURISDICTION: FIRST IMPRESSIONS OF THE PREPARATORY PROCESS”
(2016) 25 (2) Environmental Liability: Law, Policy and Practice 35pp.
Forthcoming:
R. Long, “Opportunity for Paradigm Change: Establishing a Normative Basis for the
Duty of Marine Ecological Restoration in ABNJ”

Thanks Professor Roberto Danovaro, Dr. James Aronson, Dr. Anthony Grehan
and Professor Alex Rogers (Oxford University) for comments and inspiration

MERCES has received funding from
the European Union’s Horizon 2020
research and innovation programme
under grant agreements No 689518 .
The output reflects only the views of
the authors and the European Union
cannot be held responsible for any use
that may be made of the information
contained therein.
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Thank you. Can everybody hear me? It’s a great pleasure to be here back in Japan - back
in Tokyo and it’s a privilege to be invited to such a wonderful university and to meet my
colleagues here in Japan on a very important issue – the role of science and governance, and
what I’m going to talk about for the next 40 minutes is a comparative example in Europe,
how are we addressing science in the context of governance.
The particular topic I’ve picked is quite a topical one, not only for countries in Europe, but
it’s also very important for Japan because Japan is one of the great maritime powers in the
world. So, it is of great significance and indeed it’s an honor to come here and to talk about
this topic. The title for my topic is “Ecosystems-based management,” and I will explain
what that means later in my presentation. Marine restoration – I am also going to define that
later in the presentation, and a new biodiversity instrument for areas beyond national
jurisdiction. I will also explain that term, and lastly, to give context for this particular
presentation, I’m going to talk about the European project which I’m involved in, involving
17 European universities.
My presentation is divided into two parts. Part A deals with some scientific background and
indeed a policy context. Part B deals with four substantive issues. Firstly, the new
biodiversity instrument. Secondly, ecosystems-based management – what do we mean by
that in Europe. Thirdly, the topic of marine restoration, it’s quite a controversial topic.
And lastly, I suppose the reason why everybody is in this particular room, the issue of ocean
planning and governance, how are we addressing science, how are we addressing
ecosystem-based management and marine restoration in the context of ocean planning and
governance for areas beyond national jurisdiction.

Moving to the scientific and policy background. Essentially, the ocean is facing four key
challenges. The first one is climate change, and on the graph, you can see temperature
change in the world since the 1900s and the progressive heating up of the ocean. The last 3
years have been the hottest 3 years on record. Last year has been the hottest year on record
since records have begun. Now, essentially what this means for the ocean is that more than
90% of the excess heat retained by the earth as a result of increased greenhouse gases is
absorbed by the ocean. So, the ocean acts as a sink. What does that mean in practice for
the ocean? What does hotter oceans mean? There are three noticeable effects. The first
issue and it’s an important issue for Japan is the effects of sea level rise. The second one is
the risk to marine species such as fish stocks, and thirdly it’s the distribution of habitats in the
ocean, they are also changing.
The second challenge, and it was mentioned by my distinguished colleague in his opening
remarks, which is the unsustainable nature of fishing resources, particularly in the context of
global fisheries, and I have a graph – the most recent graph produced by the FAO in Rome
and that graph shows at the top component, 30% of global stocks are overfished. In addition,
close to 60% of global stocks are fully fished, and there is less than 10% of global stocks
which are underfished. These are pretty stark figures and indeed what that means is that we
have unsustainable fisheries. Now, this has been highlighted in a very important report by
the World Bank and the FAO referred to as the “Sunken Billions” and that estimation when it
was revised in 2012 that the economic loss from unsustainable fisheries is about US $83
billion . Now, in addition to that, we have an illegal, unregulated, and unreported fishing
and that is estimated by the World Bank to cost on an annual basis about $23 billion to the
global economy. So, I suppose unsustainable fishing is costing money, and this is a major
challenge for the international community.
Moving on to the third challenge, the third challenge is the loss of biodiversity, and the
Global Diversity Outlook which was published in 2015 quite clearly states that the
international community will not meet its targets set down in a very important international
document that was concluded here in Japan, which set down 20 targets which had to be
agreed and achieved by the international community by 2020.
Now, in addition, the loss of biodiversity is weakening the ocean ecosystem, and I want you
to keep that in mind when we get on to the final parts of my presentation.
The fourth challenge is the status of the global marine environment, and the First Global
Integrated Marine Assessment was published in 2014, and that assessment examines all
human interactions with the oceans. It concluded as follows and I have a direct quotation

from the then Secretary General of the United Nations and he said “…that the oceans’
carrying capacity is near or at its limit. It is clear that urgent action on a global scale is
needed to protect the world’s oceans from the many pressures they face.”
What’s important about the First Global Integration Marine Assessment is it forms a scientific
backdrop for implementing the 2030 Agenda for Sustainable Development. This agenda
addresses 17 global goals, addressing issues such as education, gender discrimination, but
crucially goal 14 addresses the ocean, and it sets down specific targets for the conservation
and sustainable use of the ocean seas and marine resources for sustainable development.
Now, I will highlight just two of the targets in goal 14. The first one is Target 14.2 and that
sets out an objective again for the international community, which is by 2020 sustainably
manage and protect marine ecosystems and take action for their restoration. I’ve put it in
red for you. It’s not only a conservation objective, it’s an objective for restoration and I’m
going to come back to that point later in the presentation.
Target 14.4 says that the international community must end illegal, unregulated, and
unreported fishing and destructive fishing practices and implement science-based
management plans, and I suppose that’s quite crucial to the theme of this conference, in order
again to restore fish stocks. So, if we look at the two targets of the agenda of goal 14,
restoration figures highly.
Now, moving on to the first part of my presentation. I would conclude part A by saying
ocean management, ocean governance is very much informed by science – the science on
climate change, the science on fisheries, the science on biodiversity tells us one clear message.
We are not doing a very good job in managing the natural environment. This is quite crucial
in the context of this new initiative at the United Nations, which is moving towards the
conclusion of a new marine biodiversity instrument.
Now, what I propose to do is I’m going to talk a little bit about the geographical scope of the
new instrument. Secondly, I’m going to talk about the process at the United Nations – the
negotiations that are under way. Thirdly, I am going to talk about the new instrument and a
number of its features, and finally, I’m going to mention three aspects in Part 1.
Starting out the areas beyond national jurisdiction – the geographical scope of the new
instrument. The new instrument will apply to the high seas. That’s an area beyond
national jurisdiction and to the international seabed area. The high seas makes up about
62% of the ocean, the international seabed area about 54%. So only 38% of the ocean

comes within coastal state jurisdiction. I think it’s important for you to keep this figure in
mind. The new instrument will apply to over half the ocean and it’s an area where states
don’t exercise sovereignty or indeed only exercises jurisdiction by virtue of flag state
jurisdiction.
The history of the new instrument – it goes back to working group which was set up by the
states’ practice to the United Nations Convention at the Law of the Sea and this working
group worked from 2004 to 2015 on the process to lead to a decision as to whether a new
instrument was required or not. In 2011, there was a breakthrough when a package deal was
agreed, and this package deal was agreed in a United Nations General Assembly Resolution –
Resolution 69/292.
Now, that particular resolution has four features which I’ll highlight. The first one is there
was agreement to develop a legally binding instrument under the Law of the Sea Convention.
Secondly, for this purpose, the international community will establish a Preparatory
Committee at the United Nations, and this Preparatory Commission would make substantive
recommendations. The third element was that before the 72th session, the United Nations
General Assembly will decide on the convening and starting dates of an intergovernmental
conference. The fourth element was that this process should not undermine existing legal
instruments or frameworks. So, when you’re thinking about the new instrument, I suppose
you can think of its genesis going back to the working group. Secondly, you can think about
the Preparatory Commission which is going to make recommendations about the convening
of an intergovernmental conference in relation to a new instrument for biodiversity beyond
national jurisdiction.
The Preparatory Committee has met on two occasions – I’ve attended both sessions at the
United Nations. The first session was attended by 91 State Parties to the convention, 10
non-parties such as the United States, 7 intergovernmental organizations and 7
non-governmental organizations representing civil society. The work is divided into
Informal Working Groups, addressing five substantive issues—marine genetic resources, it’s
a highly controversial topic and benefit sharing. Secondly, area-based management tools
including marine protected areas. Thirdly, environmental impact assessment. Fourthly,
capacity building and the transfer of technology. And fifthly, cross-cutting issues—at the
end of each session, the Chairman produces a summary report and a roadmap.
Now, some highlights from Preparatory Committee 2 which met last summer at the end of
August and beginning of September, there were issues identified where there was
convergence. However, there was no agreement on what the final outcome will look like or

indeed no agreement on issues such as marine protected areas and no agreement in
governance. So, I’m going to come back to that issue at the end of my presentation.
What were the discussions about? On the four topics on marine genetic resources, there is a
conflict between the regime which will apply whether it’s going to be High Seas Freedom or
whether it’s going to be the regime of Common Heritage of Mankind. So, there was
convergence on a number of issues, including definitions of marine genetic resources,
benefit-sharing, and respect for coastal State rights over the continental shelf. However,
there was a very long laundry list of issues, which needs to be addressed: The next meeting
of the PrepCom such as fish use for genetic properties, fish use as a commodity, how to
distinguish that? The Common Heritage of Mankind or High Seas Freedoms, were they
mutually exclusive or could they be applied concurrently? Access to resources, derivatives,
monetary benefits, and marine genetic resources in the water column, and intellectual
property rights and the role of traditional knowledge. Quite a lot yet to be agreed at the
preparatory process.
Area-based management tools – it was a possible convergence on a number of principles and
approaches, and there was an understanding that area-based management tools should
contribute to the objective of conservation and sustainable use, but again, there was a whole
range of areas for further discussion, including rehabilitation, restoration, definitions, vertical,
horizontal, top-down, and bottom-up approaches, consultative processes, integration
transparency, question of whether it should include role for stakeholders including
neighboring coastal states. Likewise could States act individually or through relevant
regional or multilateral organizations? Quite clearly in relation to this issue, the governance
architecture and the monitoring are outstanding issues.
Moving on to environmental impact assessment, we don’t have a globally agreed procedure
for this, and environment impact assessment is entirely dependent on science. So, at the
PrepCom, we saw convergence on issues such as environmental impact assessment could
contribute to conservation and sustainable use. It should contribute to existing instruments
and frameworks. It should be transparent, and it should be in the public domain. However,
there was further discussion on a whole range of issues. I want to talk you through them
about issues such as thresholds, stakeholders, the procedural steps, the issues of costs,
liability, R&D, the issue of monitoring and compliance remain unresolved.
Cross-cutting issues are issues which affect the four substantive areas, and there was a
discussion on the objectives of the new instrument which is conservation and sustainable use
of biodiversity, issues of principles and approaches I’ve put it in red because the next two

parts of my presentation deal with those two topics, but also, there was discussion on scope,
definition, the relationships with other instruments, institutional arrangements, responsibility
and liability, dispute settlement, and final clauses.
Moving on to principles and approaches are the next two parts of my presentation. The first
one is the ecosystems-based approach which is entirely dependent on science, and I wish to
say a little bit about that. Secondly, I will state the views of the participants, including Japan,
to ecosystems-based management as well as some of the possible outcomes in relation to the
negotiations on this issue.
Principles and approaches: What is a principle? And I suppose principle according to
Ronald Dworkin, a very famous American jurisprudential scholar, states that a principle
argues in one direction but does not necessitate a particular decision. So, principles are
useful for integrating political and economic and ethical considerations into legal obligations.
They also provide parameters for the orientation and development of the law, and they
provide guidance to the international community, and they can be used as an interpretative
tool by international courts and tribunals. They have a role in relation to changing
circumstances and inter-temporal considerations. That is to say if you’re not sure what the
rule is, then you can apply the principle.
Examples of principles are the protection and preservation of the marine environment, the
precautionary principle, the principle of international cooperation. Approaches would be
ecosystems-based management approach to the management of natural resources or the
management of diversity or the management of human impacts on biodiversity. Approaches
would be the use of best available science and technology or indeed the approach of good
governance per se.
One of the issues which has to be resolved in the negotiations at the BBNJ is how to apply
ecosystems-based management in areas beyond national jurisdiction to ensure the
conservation and sustainable use of biodiversity.
One of the issues is that there is no agreement as to how we define ecosystems-based
management of the ecosystems approach in international law. In Europe, we use this very
scientific-based definition, which means the integrated management of human activities using
best available scientific knowledge, in order to take action to ensure sustainable use of
ecosystems goods and services. I paraphrased the definition. So how does that work in
practice? I will try and explain it to you on the scheme. You set particular objectives.
These objectives are set on the basis of scientific knowledge. Scientific knowledge is

acquired through the assessment of the marine environment, and on the basis of the
assessment, you form scientific advice, and on the back of scientific advice, you form policy
decisions, you take your management actions, you take control and enforcement actions, and
then you conduct monitoring and research, and it’s an ongoing process. It’s circuitous, you
start the process again. It’s very much like lawyers use the Socratic method.
Now, one of the issues in the Preparatory Commission is that the European community – the
European Union is very keen in the ecosystems-based management. They say that it should
reflect regional approaches to the ecosystems-based management of the marine environment,
and it should be linked to Marine Protected Areas, Environmental Impacts Assessment, and
Strategic Assessment.
The United States heretofore has supported ecosystems-based management that may well
change in light of changes within the American administration at the very highest level I
suppose, and it supports precautionary approaches as areas of convergence at the negotiations.
Japan has been very clear. It favors science-based ecosystem and precautionary approaches
and requests further discussion on adjacency and the polluter pays principle.
What about developing countries? Pacific Small Island Developing States strongly support
ecosystems-based management. Brazil supports it, as does the Philippines.
Ecosystems-based management has the support of civil society, particularly the High Seas
Alliance, the 32 non-governmental organizations that are participating in this process.
Now, moving on to ecological restoration, there hasn’t been much discussion of this. I’m
going to explain a little bit what I mean by ecological restoration. I’ll talk a little bit about
the parameters for restoration and the policy context. Restoration is something, which I said,
was highlighted in the Sustainable Development Goals. Remember, I mentioned goal 14
and I said Target 14.2 and 14.4 talks specifically about restoration of the marine environment.
Now, I’ll also conclude by the legal context, and I’ll summarize that for you. I have an
extensive paper coming out in this topic in due course.
We set principles and approaches. Principles are such as the protection and preservation of
the marine environment, precautionary principle, and the principle of international
cooperation. Ecosystem approaches is obviously ecosystems-based management, it is
obviously an approach. Likewise the use of best available science and good governance.
But one of the missing elements of discussions today is this emerging principle and indeed
the science and practice of ecological restoration.

The Society of Ecological Restoration in 2014 defined ecological restoration as a process of
assisting the recovery of an ecosystem that has been degraded, damaged, or destroyed, and
ecological restoration attempts to return a degraded ecosystem to its historical trajectory
which may be inferred from life history and functional attributes of dominant taxa. So, it’s
entirely dependent on scientific data, and I can take some questions on that perhaps later in
the afternoon.
What are the parameters and essentially there are four parameters. I think if you start in the
top left quadrant, you see there are obviously governance and legal parameters. Let’s speak
a little bit about them, but in addition, there are social and economic parameters such as the
benefits that may be derived from restoration – societal pressures, costs, the role of
stakeholders, and indeed financial incentives. Thirdly, in the bottom quadrants, we see
science and technology play a big part in restoration, and decisions have to be made on issues
such as the likelihood of success, technical feasibility, and technological advancement to
achieve restoration. Lastly, is ecological considerations – that is a crucial parameter because
of ecologic vulnerability related to the effects of climate change and the wider ecological
benefits that might be derived from restoration and a crucial, arguably the most important one
in relation to the portion I’ve put in red, which is natural recovery of the marine environment.
Obviously, this is problematic depending on the scale of the restoration.
The scientific literature indicates that the high cost of restoration may well act as a deterrent
to poor environmental practice, and I will come back to that issue later in my presentation.
The normative basis for restoration is pretty well substantive. We not only have the
biodiversity targets which were concluded here in Japan, but we also have the future we want,
which is a very important United Nations blueprint. We have the world’s sustainability
goals, I’ve mentioned them already. We have decisions to conference of the parties, and we
have international initiatives including the Bonn Challenge and the New York Declaration
which are not specific to the marine environment.
The hard law – I’ll just briefly summarize it. There is considerably more detail in my paper,
but I think the case for a normative basis for embedding restoration in the new instrument is
pretty compelling. We have restoration in the convention itself. We have it in the
Implementation Agreement in relation to the international seabed area. We have it in the
Fish Stocks Agreement. We have it in the Convention of Biological Diversity. We have it
in regional treaties – I just put down one there, the OSPAR convention. We have it in
regional treaties of migratory species such as the Convention on Migratory Species, but we
have also the Jurisprudence of International Courts and Tribunals, and I highlight on the

second panel two specific cases which speak about the responsibility of states and
international organizations. I also deal with the issue of liability and the draft articles on
state responsibility, state and regional practice including the excellent practice we have from
the United States in restoration as well as the emerging principle in Latin America of non
regression and ecological integrity. So, the normative case in international law is very
strong.
Not only that but when you look at European Union law, we have clear obligations at a
regional level for restoration. We have set down a specific target under our biodiversity
strategy for 2020, that’s 15% of degraded ecosystems will be restored. That’s our target at
the European level, and we have a number of instruments that do this – the Habitats Directive,
the Marine Strategy Framework Directive, our new directive on Marine Spatial Planning, and
our Regional Seas Conventions – they all provide a legal basis for restoration.
So, where should restoration feature in the new instrument, and I suppose we could say it
could feature as a principle [Unclear] feature as a duce in one of the substantive outputs of
parts of the convention to be agreed or the treaty to be agreed, but clearly, it could have a
legal basis as a principle or as a cross-sectoral management approach. So, it could be
reflected in area-based management tools, it could be reflected on the provisions on impact
assessment, it could be reflected on the provisions of capacity building, and quite clearly, it
could be reflect on the provisions on compliance and liability.
Part 4, and I suppose this is the crucial part for you. Before talking about part 4, I would
like to summarize what I’ve said heretofore. Essentially, if we’re thinking about linking
science with governance in the marine environment, quite clearly, we have four challenges,
and I’ve identified them as the effects of climate change—the loss of fisheries, the loss of
biodiversity, and the status of the marine environment. I think the scientific information and
data is unequivocal in that. Secondly, I’ve identified this new process at the United Nations
which is underway for the negotiation of a new instrument for biodiversity beyond national
jurisdiction. Thereafter, I’ve highlighted two elements that need to be addressed in that
instrument – ecosystems-based management. Japan has been very clear, as indeed has the
European Union. We all want to see ecosystems-best management in the new instrument.
More problematic is the issue of restoration. What I’ve come here to Japan to say to you
today is restoration is already a general duty in international law under a whole range of
instruments, including the Law of the Sea Convention, the implementation agreements, and
it’s quite clearly an obligation in regional law in the European Union.
Moving on to the difficult issue of governance, how do we address this, how do we address

ecosystems-based management or indeed restoration in the governance structures? This is
quite problematic. Firstly, I’m going to define governance. Secondly, I’m going to talk
very briefly about the institutional arrangements. Thirdly, I’m going to pose 9 governance
questions to provoke you, and I’ll draw some conclusions for the end of my presentation.
Governance – I suppose it’s a political science term. We don’t legally define ocean
governance in European Union law, and I’ve cited two political scientists, [Unclear] who talk
about ocean’s governance being formal and informal rules, arrangements, institutions and
concepts which structure the way as to which sea space is used, so it’s about the use of space,
how ocean problems are managed and assessed, what activities are permitted or prohibited,
and how sanctions or other responses are applied. It’s an extraordinarily broad definition.
I’m sure the lawyers in the room would be very dissatisfied with this definition. Inclusive,
exclusive, representative definition – it’s very, very difficult to say what comes within
governance or what falls outside governance.
Now, I suppose what’s hugely problematic for the Law of the Sea communities is government
structures are highly fragmented. We don’t have a planned system. It is a system which
has evolved. The paradigm for governance is set out in the Law of the Sea Convention, and
we have institutions which deal with disputes such as the International Tribunal for the Law
of the Sea. We have an agreement with then deals with the international seabed area and a
body – International Seabed Authority which manages seabed resources. We have an
agreement for highly migratory and straddling fish stocks, and now, we’re going to have an
agreement on biodiversity.
In addition to that, under the UN umbrella, we have Regional Seas Conventions, we have the
United Nations Environmental Program, we’ve UNESCO and UNESCO has a very specific
role in relation to ocean science. We have the International Maritime Organization dealing
with shipping. We have the FAO dealing with food security and the science of fish stocks.
We have the Convention of Biological Diversity dealing with biodiversity and generally
within national jurisdiction but controlling the activities of people outside national
jurisdiction. So, for the governance specialists in the room, this is a very problematic
paradigm.
Now, 9 governance questions. Firstly, why we do we need a new treaty? Secondly, what
should be included as the common heritage of mankind under the new treaty? Are new
institutions needed to improve governance? Why only four substantive elements in the
package? What are the interest of states in international organizations? I’ve highlighted a
few in the presentation. Sixthly, should there be separate area-based management tools for

the area, that’s the international seabed area, and separate instruments for high seas? How
to ensure effective capacity building in the transfer of marine technology, and how to
incorporate existing structures into the new treaty? What happens if there is no consensus
coming out of this process?
What happens next? We’ve had a Chair’s non-paper on delegates’ views at the second
PrepCom. We have reflections on the PrepCom, and the meeting of the PrepCom will take
place in April this year with the fourth session planned for July this summer. It’s quite
problematic. It’s very much an open-ended process. What I would say, and this is the
context I’ve come here to talk about, is that we have a number of projects in Europe. We
have one that’s just started, the MERCES project, which is looking at ocean restoration.
This project brings together 100 scientists, economists, political scientists, lawyers from 17
European institutions. We are focusing on the restoration of different degraded marine
habitats, with the aim of assessing the potential of different technologies and approaches,
quantifying ecosystem services and their socio-economic impacts, and defining law and
policy and governance frameworks to optimize the effectiveness of different restoration
approaches. We have a budget of €6.5 million, I don’t know how much that converts into
yen. It’s a 4-year project, and it’s led by a very famous Italian scientist, Professor Roberto
Danovaro, I’m the legal advisor to the project, and I’ll be publishing my paper in the context
of restoration. It’s an integrated project, very much involving scientists but also a strong
cadre of economists and regulatory component which I will be doing in due course.
What are the conclusions about the BBNJ process? Firstly, I think we can agree, and I
suppose this is what you need to take away from my paper today, the process will make a
recommendation to the General Assembly at its 72nd session on the convening of a
diplomatic conference to negotiate a new instrument on the conservation and sustainable use
of biodiversity. That’s the first point. Secondly, the new instrument will aim to build upon
existing instruments and agreements, including measures adopted by Regional Fishery
Management Organizations, International Maritime Organization, UNEP Regional Seas
Programmes, Convention of Biological Diversity, as well as many others. Thirdly, there
appears to be consensus on activities in ABNJ will be based upon inter alia, that is to say
amongst others, precautionary and ecosystem-based approaches. I would argue marine
ecological restoration as well as best available science and prior impact assessment.
Accordingly, the new agreement will have cross cutting provisions on principles and
approaches that are aimed at applying modern conservation norms including eco-based
systems management scenarios beyond national jurisdiction.
The introduction of a new normative basis for ecosystems-based management would be

linked to provisions on area-based management tools, impact assessment and marine genetic
resources, compliance, dispute settlement and liability, amongst others. I think it will
permeate the new instrument. Likewise, governance arrangements for activities in areas
beyond national jurisdiction are disjunctive and fragmented and will require further
adjustments to ensure greater cooperation and coordination between decision-making bodies
and legal frameworks. The architecture of the new governance and planning arrangements
is not yet evident and will be contingent upon the recommendations of the Preparatory
Committee and outcome of the subsequent Diplomatic Conference. Now, they have a very
short phrase to describe this. That is to say “form follows function.” So, we will have to
be very clear as to what the function of the new instrument is and then the governance
arrangement will be designed accordingly.
I suppose I will conclude by saying it’s going to be science-based, and in the absence of
science, there will be the application of normative tools such as precautionary principle.
I’ve published on this, and I have a publication coming out on marine ecological restoration,
and I can, of course, provide all the conference participants and indeed the students of this
university and other Japanese universities with my publications in due course.
I have to thank my MERCES colleagues including Alex Rogers in Oxford University,
Roberto Danovaro is the consortium leader, and my former colleague, Dr. Anthony Grehan at
Galway. The European Union has funded the MERCES project.
The picture of where I grew up in Ireland right by the sea, and it brings me home and it’s
quite nice to come to Japan – another maritime nation, another island state at the other side of
the world. Thank you for listening to me this afternoon.

